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Date: 20060901
Docket: T-1024-05
Ottawa, Ontario, September 1, 2006
PRESENT:
The Honourable Mr. Justice Martineau 
BETWEEN:
JOSEPH TAYLOR

Applicant

and

THE MINISTER OF CITIZENSHIP

AND IMMIGRATION

Respondent
ORDER


UPON an application for judicial review of the decision of the Citizenship Officer, M.A. Hefferon, made on April 5, 2005, at Sydney, Nova Scotia, delivered on May 14, 2005 to the Applicant, denying the Applicant his claim to Canadian citizenship;

AND UPON considering that the present application should be allowed for the reasons found in the Reasons for Order dated September 1, 2006;

THIS COURT ORDERS:
1. The present judicial review application is allowed. 
2. The impugned decision rendered by the Citizenship Officer is set aside.
3. The Court declares that the Applicant is a Canadian citizen.

4. The Minister is directed to issue a certificate of Canadian citizenship to the Applicant.
5. Moreover, to the extent that: 
(a) the Respondent invokes or is authorized under subsection 3(1), paragraphs 3(1)(d) or (e), or section 7 of the Citizenship Act, R.S.C. 1985, c. C-29, as modified (the current Citizenship Act) to rely on the loss of citizenship provisions found in former citizenship legislation, including section 13 of An Act to Amend the Canadian Citizenship Act, S.C. 1952-53, c. 23 (the 1953 Citizenship Amendment Act) and subsection 4(2) of An Act respecting citizenship, nationality naturalization and status of aliens, R.S.C. 1970, c. C-19 (the 1970 Citizenship Act); or

(b) the Applicant is denied the right to make an application for resumption of citizenship as a result of the repeal of the 1970 Citizenship Act by section 36 of An Act respecting citizenship, S.C. 1974-75-76, c. 108 (the 1977 Citizenship Act) and the application of subsection 3(1) and sections 7 and 11 of the current Citizenship Act,

The Court declares that the impugned legislative provisions are contrary to due process and infringe paragraphs 1(a) and 1(e) of the Canadian Bill of Rights, S.C. 1960, c. 44; reprinted in R.S.C. 1985, App. III (the Bill of Rights) and the right of an individual not to be deprived to life, liberty or security of the person except in accordance with the principles of fundamental justice guaranteed by section 7 of the Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to Canada Act, 1982 (UK), c. 11 (the Charter). These infringements are not justified under section 1 of the Charter and as a result, the above provisions are inoperative.
6. Furthermore, to the extent that subsection 3(1), paragraphs 3(1)(b), (d) and (e), and section 8 of the current Citizenship Act, when read together, authorize the dismissal of the Applicant’s application for proof of citizenship on the ground that: 

(a) the citizenship of a child born out of wedlock before February 15, 1977, outside Canada, can only be derived from the child’s mother, or

(b) there is an automatic loss of citizenship if an application for retention of citizenship has not been made by the child born out of wedlock, before February 15, 1977, outside Canada, between the age of 21 and 24 years, 

The Court also finds that these provisions contravene subsection 15(1) of the Charter and are not justified under section 1 of the Charter. 

7. Costs against the Respondent are awarded to the Applicant.
“Luc Martineau”
Judge
